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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter.  Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why.  Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued.  

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter.  (Pursuant to Local Rule 3.43(2).)   

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY ZOOM, PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER 

ABOVE. 

Zoom link- 

https://contracosta-courts-

ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09 

Meeting ID: 161 794 4321 

Passcode: 135787 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01341 
CASE NAME:  ANM SALES  VS.  NIKKI BOWERY 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT  
FILED BY:  ANM SALES, INC. 
*TENTATIVE RULING:* 
  
Continued to 03/29/23 for service of the hearing date. 

 
 

  

https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
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2. 9:00 AM CASE NUMBER:  MSC19-00695 
CASE NAME:  ROBERT PERALTA  VS.  SHELLPOINT MORTGAGE LLC 
HEARING ON MOTION FOR  PRELIMINARY INJUNCTION  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 
The hearing has been continued by stipulation to April 26, 2023 at 9:00 a.m. Plaintiff’s moving papers 
are to be filed by April 5, 2023. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-00735 
CASE NAME:  ISLAND BREEZE SYSTEMS CA  VS.  ONE GRO INC. 
HEARING ON MOTION FOR LEAVE TO FILE A 5th Amended COMPLAINT  
FILED BY:  ISLAND BREEZE SYSTEMS CA 
*TENTATIVE RULING:* 
 

Plaintiff, Island Breeze Systems CA, LLC, moves for leave to file a Fifth Amended Complaint. 
Defendants, One Gro, Inc., an Oregon corporation d/b/a One Gro Investment Group (“One Gro”), 
Daniel Isaacson, Peter Perisin, Placido Martinez, Jr., and Lawrence Souder (collectively “defendants”), 
oppose the motion.  

As discussed below, the motion is granted. The plaintiff has leave to file and serve its 
Fifth Amended Complaint attached to the motion, except that plaintiff shall be permitted to omit the 
sixth item beneath the prayer for relief (“Attorney’s fees” at 47:22), as requested. (Reply, 3:15-27.) 
The amended pleading shall be filed by March 27, 2023. 

I. Background 

The Court’s order on defendants’ demurrer and motion to strike the Fourth Amended 
Complaint recites the relevant factual background and it will not be repeated here. 

As for the procedural history, plaintiff filed this action in April of 2020 alleging (1) Breach of 
Contract (Settlement Agreement), (2) Breach of Contract (Promissory Note), (3) Breach of Contract 
(Security Agreement), (4) Breach of Contract (Guaranty), (5) Fraud -Deceit and Concealment, and 
(6) Accounting. Both procedural and pleading challenges have taken place since then, but the Third 
Amended Complaint, filed in February 2022, was the first version of the complaint which came before 
the Court in the context of a substantive (contested) hearing. After a demurrer was sustained to the 
third and fifth causes of action for breach and fraud, respectively, plaintiff took advantage of having 
leave to amend and filed a Fourth Amended Complaint that included 13 more “causes of action,” alter 
ego allegations, and named additional parties under existing causes of action. Because many of the 
changes exceeded the scope of what the Court had allowed in its leave to amend, defendants moved 
to strike the changes. The motion was granted in part, but without prejudice to plaintiff making a 
motion for leave to amend. (See Notice of Entry of Order filed December 8, 2022.) Defendants filed an 
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answer on January 20, 2023, putting this case at issue.  

This motion for leave to amend was filed on January 31, 2023. Plaintiff seeks to file a Fifth 
Amended Complaint which includes 21 separately labeled “causes of action,” three of which were not 
included in the last round of attempted changes. Plaintiff argues that amendment should be allowed 
because it has met the procedural requirements, because defendants will not be prejudiced, and 
because no new causes of action have been added--only legal theories. Defendants oppose the 
motion on timeliness grounds and because they assert “prejudice.” Defendants point out that the 
Court has previously stricken plaintiff’s claim for attorneys’ fees. Plaintiff, in its reply, agrees to 
remove the attorneys’ fees provision for now (it may move to amend later), but argues that the 
amendment should otherwise be allowed under applicable law. 

II. Discussion 

The trial court has discretion to allow amendments to the pleadings "in the furtherance of 
justice." (Code Civ. Proc., § 473.) This discretion should be exercised liberally in favor of amendments, 
for judicial policy favors resolution of all disputed matters in the same lawsuit. (Kittredge Sports Co. v. 
Superior Court (1989) 213 Cal.App.3d 1045, 1047.) It is an abuse of discretion to deny leave to amend 
where the opposing party was not misled or prejudiced by the amendment. (Id. at 1048.) 

Prejudice exists where the amendment would impinge a party’s ability to effectively defend 
itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” and “the 
trial ready to proceed,” proposed amendment opened up entirely new field of inquiry without any 
satisfactory explanation as to why this major change in point of attack had not been made long 
before trial; further, there was no opportunity for parties to conduct any discovery]; see also Magpali 
v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment proposed on the eve of trial 
and would not permit defendant sufficient time to discover or depose the witnesses who would 
support the new allegations or to marshal evidence to oppose the claim]; P&D Consultants, Inc. v. 
City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 [amendment not sought until after trial readiness 
conference].) 

Defendants protest the sheer number of claims and argue the proposed complaint includes 
16 new “causes of action.” They point to the plaintiff’s multiple substitutions of attorneys as a reason 
for the changes.  

Plaintiff contends the additions are simply legal theories, not “causes of action,” and correctly 
points out in its reply that whether changes in the complaint are connected with changes in counsel is 
inconsequential to this motion.  

Here, no trial date has been set. Defendants will be entitled to bring whatever challenge 
they see fit because there is no looming trial date and the date can be set with the allegations of the 
Fifth Amended Complaint in mind. No statute of limitations argument has been raised at this time. 
The delay in this case being at issue is due, in part, to defendants’ actions as well as the plaintiff’s. 
(Reply, 2:13-15.) Even assuming plaintiff has been “dilatory,” defendants have not articulated any 
legal prejudice. Defendants acknowledge they will be able to bring whatever challenges may be 
appropriate (such as a demurrer or motion to strike) to the new pleading, and they acknowledge they 
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will be able to propound additional discovery regarding any new material. (Opposition, 4:17-21.) 

The previous assertions of most of the theories in the Fifth Amended Complaint tends to 
show defendants have had the opportunity to consider any new material, allowing them to explore 
the factual bases in discovery. Any additional burden imposed by these theories would be minimal 
and nothing in the complaint changes plaintiff’s burden at trial. The same pertains to defendants’ 
arguments about items of relief, the pleading of which does not automatically result in any remedy.  

This is merely a motion to amend and defendants will have the opportunity to challenge the 
merits of the new pleading at the appropriate stage. (See Kittredge Sports Co. supra, at 1048, ["the 
preferable practice [is] to permit the amendment and allow the parties to test its legal sufficiency by 
demurrer, motion for judgment on the pleadings or other appropriate proceedings."].) 

III. Request for Judicial Notice 

With their opposition, defendants request judicial notice of several documents previously 
filed in this case. We note that the second page of the request is found at the end (last page) of 
the electronically filed document. Notwithstanding this irregularity, the request is unopposed and is 
granted. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-01857 
CASE NAME:  FRAGA  VS.  AVALONBAY COMMUNITIES 
HEARING PETITION FOR LEAVE TO ATTEND SETTLEMENT CONFERENCE REMOTELY  
FILED BY:  AVALONBAY COMMUNITIES, INC. 
*TENTATIVE RULING:* 
 
Vacated by the Court. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-01391 
CASE NAME:  JFP-AG/SAN RAMON  VS.  RM 15 SAFE CORP 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
FILED BY:  SAN RAMON HANNIBAL LLC 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendant San Ramon Hannibal, LLC.  

The demurrer is directed to the Second Amended Complaint (“SAC”), filed on December 15, 2022. 

 Plaintiffs’ request for judicial notice is granted.  Defendant’s demurrer is overruled, as to all 

causes of action.  Defendant shall file an answer on or before March 30, 2023.  The basis for this 

ruling is as follows. 
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 A. The First Cause of Action. 

 The First Cause of Action is for declaratory relief.  The Court overrules defendant’s demurrer 

because plaintiffs have adequately alleged an actual controversy over how the subject leases should 

be interpreted.  (Code Civ. Proc., § 1060.) 

 Defendant argues that the demurrer should be sustained, not because plaintiffs have failed 

to adequately allege an actual controversy, but rather because defendant’s interpretation of the 

subject leases is indisputably correct on the merits.  That, however, is not a valid ground for 

demurring to a cause of action for declaratory relief.  (See Ludgate Ins. Co. v. Lockheed Martin Corp. 

(2000) 82 Cal.App.4th 592, 606 [“to be entitled to declaratory relief, a party need not establish that 

it is also entitled to a favorable judgment”].)  As far as the Court can determine, this has been the 

unbroken rule in California dating back to at least 1944: 

Respondents' demurrer admits the truth of all material factual allegations of 

appellants' complaint.  (Perdue v. Crocker National Bank (1985) 38 Cal. 3d 913, 922 

[216 Cal. Rptr. 345, 702 P.2d 503].)  If those facts reveal an actual controversy exists 

between the parties, the complaint is legally sufficient for declaratory relief.  (Zeitlin 

v. Arnebergh (1963) 59 Cal. 2d 901, 908 [31 Cal. Rptr. 800, 383 P.2d 152, 10 A.L.R.3d 

707].)  Sustaining a demurrer when the complaint reveals such a controversy 

constitutes error.  (Maguire v. Hibernia S. & L. Soc. (1944) 23 Cal. 2d 719, 728, 737 

[146 P.2d 673, 151 A.L.R. 1062]; Browning v. Aymard (1964) 224 Cal. App. 2d 277, 281 

[36 Cal. Rptr. 604].)  [Emphasis added.] 

(Alameda County Land Use Assn. v. City of Hayward (1995) 38 Cal.App.4th 1716, 1722.) 

 The Nede decision, on which defendant relies, acknowledges this same rule.  (See Nede 

Mgmt. Inc. v. Aspen American Ins. Co. (2021) 68 Cal.App.5th 1121, 1129-32.)  The Court of Appeal 

held that the trial court erred when the trial court sustained a demurrer that adequately alleged an 

actual controversy, but that under the unique circumstances there presented — the record on appeal 

and the arguments made by the parties to the appeal — the trial court’s error was “nonprejudicial.”  

(Id. 68 Cal.App.5th at 1132.)  The Nede decision cannot reasonably be construed as an invitation for 

trial courts to knowingly commit the same manifest error concerning declaratory relief causes of 

action, in the hope that the error may ultimately be deemed nonprejudicial on appeal. 

 And while it is premature to rule on the merits of the declaratory relief cause of action in the 

case at bar, the Court must point out one glaring gap in defendants’ demurrer argument: there is no 

meaningful discussion of whether extrinsic evidence would be admissible to aid in the interpretation 

of the subject leases, in the context of a motion for summary judgment or at trial.  In a single 

paragraph, defendant makes a passing reference to a few of the Civil Code sections governing 

statutory interpretation, and cites an unhelpful decision dealing with the special rules governing the 

interpretation of insurance policies; that is all.  (Opposition, p. 12, lines 6-13.  See AIU Ins. Co. v. 
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Superior Court (1990) 51 Cal.3d 807, 822 [“[i]n the insurance context, we generally resolve 

ambiguities in favor of coverage”].) 

Defendant’s argument is that the Court can sustain defendant’s demurrer based solely on the 

text of the leases, without regard to extrinsic background facts of the kind alleged at length in the 

Second Amended Complaint.  But that argument greatly oversimplifies the law of California: 

The test of admissibility of extrinsic evidence to explain the meaning of a written instrument 

is not whether it appears to the court to be plain and unambiguous on its face, but whether 

the offered evidence is relevant to prove a meaning to which the language of the instrument 

is reasonably susceptible.  [Citations omitted.] 

A rule that would limit the determination of the meaning of a written instrument to its four-

corners merely because it seems to the court to be clear and unambiguous, would either 

deny the relevance of the intention of the parties or presuppose a degree of verbal precision 

and stability our language has not attained. 

(Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37.)  It would be far more 

appropriate for the Court to make any determination of the admissibility and relevance of extrinsic 

evidence in the context of a motion for summary adjudication or at trial. 

 B. The Second And Third Causes Of Action. 

 The Second and Third Causes of Action are for reformation.  The Court overrules 

defendant’s demurrer because plaintiffs have adequately alleged a mutual mistake concerning the 

language of the lease amendments: that the parties intended the amendments to affect only the 

administrative aspect of lease extensions, and not the exercise of purchase options.  (SAC, ¶¶ 55-84, 

and ¶ 105.)  In the alternative, plaintiffs have adequately alleged that defendants concealed their 

secret intention to eliminate plaintiffs’ interim purchase option rights by drafting language that, 

though not mentioning those rights, could be construed as indirectly having that effect.  (SAC, ¶¶ 55-

84, and ¶ 104.)  These allegations support a cause of action for reformation under any of three 

distinct theories: 

When, through [1] fraud or [2] a mutual mistake of the parties, or [3] a mistake of 

one party, which the other at the time knew or suspected, a written contract does 

not truly express the intention of the parties, it may be revised on the application of 

a party aggrieved, so as to express that intention, so far as it can be done without 

prejudice to rights acquired by third persons, in good faith and for value.  

[Bracketed numbers added.] 

(Civ. Code, § 3399.  See also Civ. Code, § 1648 [“[h]owever broad may be the terms of a contract, 
it extends only to those things concerning which it appears that the parties intended to contract”].) 
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6. 9:00 AM CASE NUMBER:  MSC21-02645 
CASE NAME:  BATISTE  VS.  SHEPPARD 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY:  DAVID D. BATISTE 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs David D. Batiste Sr. and Cheleen M. Batiste’s Motion for “Summary 

Adjudication in support of Summary Judgment Against Defendant” (“Motion). For the following 

reasons, Plaintiffs’ Motion is denied. 

Procedural Background 

Plaintiffs filed the Complaint on December 21, 2021 setting forth five causes of action, stated as: 

(1) aggravated assault; (2) intentional infliction of emotional distress; (3) emotional distress; 

(4) breach of fiduciary duty; (5) punitive damages. Defendant Jacqulyn Sheppard filed an Answer on 

March 7, 2022.  

On June 27, 2022, Plaintiffs filed a motion for summary judgment. The caption for the motion 

indicated the hearing date was September 26, 2022. On that date, Plaintiffs were informed that the 

motion was not put on the Court’s calendar as it lacked the required supporting documentation. 

(Sept. 26, 2022 Minutes.) The Court informed Plaintiffs that they could file another motion, but it 

must include the required supporting documentation, and the clerk will set the hearing date for the 

motion.  

Thereafter, Plaintiffs filed the instant motion for summary judgment on December 20, 2022. As of the 

date of this tentative ruling, no opposition is on file.  

Standard 

Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. 

§ 437c(c).) When a plaintiff moves for summary judgment (or summary adjudication) that party has 

the burden of showing there is no defense to a cause of action. (S.B.C.C., Inc. v. St. Paul Fire & Marine 

Ins. Co. (2010) 186 Cal.App.4th 383, 388.) “The burden can be met if the plaintiff ‘has proved each 

element of the cause of action entitling the party to judgment on that cause of action.’” (Ibid. quoting 

Cal. Code Civ. Proc. § 437c(p)(1).) “The burden on the moving party is to ‘persuade the court that 

there is no material fact for a reasonable trier of fact to find….’” (LPP Mortgage, Ltd. v. Bizar (2005) 

126 Cal.App.4th 773, 776 quoting Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.)  

Only if the moving party successfully meets this burden does the burden shift to the opposing party to 

make its own prima facie showing of the existence of a triable issue of material fact. (Aguilar v. 
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Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.; see also Chern v. Bank of America (1976) 15 Cal.3d 

866, 873.)  

“A motion for summary judgment or summary adjudication will be defective if the moving party fails 

to (1) accurately identify the facts that are material to the legal theory upon which the motion is 

based; (2) actually include those material facts in the separate statement; and (3) reference evidence 

establishing, either directly or by inference, each material fact the moving party claims is undisputed.” 

(Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4 Cal.App.5th 608, 617 citations omitted.) 

Analysis 

Proof of Service 

Initially, it is worth noting that the Proof of Service filed on February 28, 2023 indicating that the 

revised notice of motion and motion were personally served on Defendant is not signed under 

penalty of perjury, as is required for any declaration. (See Cal. Code Civ. Proc. § 2015.5.) Accordingly, 

the Proof of Service is not valid and does not demonstrate that Defendant was properly served. 

This alone is sufficient to deny the Motion.  

Notice of Motion 

A Notice must state, among other things, the specific order or judgment sought, the ground upon 

which it will be made, and the documents or other evidence relied upon. (Cal. Code Civ. Proc. § 1010.) 

Plaintiffs’ Notice states that they “request for Summary Judgments,” and that they will prove that 

“defendant has no affirmative defense, against plaintiff’s complaint in its entirety.” The only 

indication as to what documents or evidence Plaintiffs’ will rely on to support their Motion is 

purportedly “Defendants’ (sic) failure to submit the required response to plaintiffs’ Case Management 

Statement…”  

Based on the above, the Court interprets Plaintiffs’ Notice to indicate that they (1) are seeking an 

order granting summary judgment – and not summary adjudication and (2) intend to establish this by 

negating Defendant’s affirmative defenses. It is unclear from the Notice what documents and 

evidence Plaintiffs will use to support their Motion. With the above as a guideline, the Court will 

analyze Plaintiffs’ Motion. 

Summary Judgment 

 Separate Statement 

In addition to a Notice, every motion for summary judgment must be accompanied by a “separate 

statement setting forth plainly and concisely all material facts that the moving party contends are 

undisputed.” (CCP § 437C(b)(1).) “Each of the material facts states shall be followed by a reference to 

the supporting evidence.” (Ibid.) The separate statement “must separately identify” each cause of 

action or claim, and each supporting material fact claimed to be without dispute with respect to that 
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cause of action. (Cal. R. Ct. 3.1350(d).) “The Separate Statement in Opposition to Motion must be in 

the two-column format specified in (h).” (Cal. R. Ct. 3.1350 (f)). 

Although there is no separate document titled “Separate Statement,” Plaintiffs appear to have 

attempted to include a two-column formatted section in their Motion that identifies the five different 

causes of action and lists the evidence Plaintiffs appear to rely on for each of the stated ‘facts.’  

The burdens on the Court “will be considerably eased if the court insists, as it should, on strict 

compliance with [the required separate statement].” (Young v. Superior Court (1986) 179 Cal.App.3d 

28, 31.) It should be noted that trial courts “possess the ability to enforce abidance to the ‘separate 

statement’ requirements just set forth, as the failure of a party to comply may, in the court’s 

discretion, constitute a sufficient ground for denying or granting a motion for summary judgment or 

summary adjudication of issues.” (Ibid. citing Code Civ. Proc. § 437c (b).)  

Although not a model of clarity, the Court acknowledges Plaintiffs’ efforts to comply with the 

Separate Statement requirement.  

 Evidence 

Plaintiffs fail, however, to include any admissible evidence in support of their Motion. Every motion 

for summary judgment must be supported by evidence, establishing the moving party’s right to the 

relief sought. (See e.g. Regents of University of California v. Superior Court (1996) 41 Cal.App.4th 

1040, 1044.) There are a number of documents attached to the points and authorities, but none of 

them are authenticated, nor is there any indication where they came from. There are no declarations 

describing the documents, nor any other admissible evidence filed in support of the MSJ. 

“Documents obtained in discovery in response to a request for production of documents may be used 

to support or oppose a motion for summary judgment, but must be presented in admissible form. 

This means the evidence must be (1) properly identified and authenticated, (2) admissible under the 

secondary evidence rule, (3) nonhearsay or admissible under some exception to the hearsay rule, 

and (4) a complete record, not selected portions of the document. (Weil & Brown, Cal. Practice Guide: 

Civil Procedure Before Trial (The Rutter Group 2013) ¶¶ 10:168 to 10:169, pp. 10-70 to 10-71 

(rev. # 1, 2013).) Unless the opposing party admits the genuineness of the document, the proponent 

of the evidence must present declarations or other “evidence sufficient to sustain a finding that it is 

the writing that the proponent of the evidence claims it is.” (Evid. Code § 1400; see Evid. Code § 1410 

et seq. for methods of authenticating documents.)” (Serri v. Santa Clara University (2014) 

226 Cal.App.4th 830, 855.) Plaintiffs fail to authenticate any of the documents attached to their 

moving papers.  

In addition, Plaintiffs appear to be arguing that Defendant has failed to prove her affirmative defenses 

to the causes of action – and not that they have sufficient admissible evidence to prove each 

necessary element of each of their causes of action. The burden on a plaintiff moving for summary 

judgment is to prove each element of the cause of action entitling the party to judgment on that 
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cause of action. (S.B.C.C., Inc. supra, 186 Cal.App.4th at 388 citing Cal. Code Civ. Proc. § 437c(p)(1).)  

“The burden on the moving party is to ‘persuade the court that there is no material fact for a 

reasonable trier of fact to find….’” (LPP Mortgage, Ltd. v. Bizar (2005) 126 Cal.App.4th 773, 776 

quoting Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.) Plaintiffs do not even attempt to 

make this showing.  

Based on the above, Plaintiffs’ have failed to meet their initial burden to show that there is no triable 
issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 
(Code Civ. Proc. § 437c(c).) Accordingly, Plaintiffs’ Motion for Summary Judgment is denied. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  N22-2457 
CASE NAME:  PETITION OF ANTHONY SABADA 
HEARING ON PETITION TO ADJUDICATE IDENTITY OF JOHN W. SABADA AS JUAN W. SABADA  
FILED BY:  PETITIONER  
*TENTATIVE RULING:* 
 
Given the information supplied via the supplemental declaration, the court grants the petition. 
The court will sign the order provided. 

 
 

  


